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Innovative and Progressive Tax rules Reform 

[ Pernicious Government Tax Increase (IR35) ] 

 

We have already issued details of the IR35 taxation system. The latest version of the 
rules appears to be what the Inland Revenue are running with. In view of this new 
taxation system we recommend you consider whether you consider your business 
will be in or out of the new regime. The industry you work in makes no difference at 
all to these rules. 

Yes, we keep abreast of the notorious IR35 Inland Revenue regulations. Our 
web pages give our latest views on this, but our present recommendation is 
not to make precipitate changes without taking our (valuable) advice. Please 
also read our commentary on IR35 for current views. Sadly the regulations 
make it very very difficult for you to ever be sure you are not trading within 
IR35 restrictions. The only sure answer will be when we submit your tax 
figures to HM Inspector of Revenue & Customs, and he/she either accepts 
them - or demands IR35-taxing rules are applied to some or all of your 
income. Rest assured however that we will continue to support your 
legitimate efforts to minimize the worst excesses of this new regime. Always 
remember that as an independent contractor/business-person you will 
continue to often gain significantly even if actually caught by the IR35 rules. 

At least IR591 regulation concerning dividend payments has been binned, 
but really it is only about approximately £1,900 of tax pa. at the most. And 
the current (Arctic Systems) attacks on husband/wife companies is another 
drama to be fended off. 

The good news is that the Professional Contractors Group (don’t forget to 
join!!) is continuing to fight theses matters in various arenas. Although they 
lost on the principle of IR35, they are still fighting test cases – which is what 
they should have done to start with as Court cases set precedents. Even now 
it is still up in the air as to exactly what the finality of IR35 will be – I am so 
pleased massed armies of lawyers are ‘swiftly’ sorting the mess out!!. Recent 
cases have only continued the murk and fog, but meanwhile press on…. 

Remember that a carefully worded contract, using one of the available 
templates is likely to keep many contractors outside the new regime, but you 
will need some professional advice to get it right – why not us? 
  
To escape IR35 

1. You will always in future need a clear, signed, contract for each assignment 

2. The contract will need to be carefully worded. Often you will need to get a new 
contract reviewed by an IR35-expert lawyer 

3. You will need to appear to be a ‘proper’ business – address, stationery, 
telephone, fax and e-mail 



 
 

4. Employees (usually you) should be paid a living wage. We suggest £2,000 per 
month. 

5. If you manage to acquire more than one source of income this will help. 

6. Carrying Professional Indemnity cover will also be important to support the 
business profile – see details. 

7. Contractors engaged in Support roles will have difficulty getting around IR35 in 
general. Programmers, Analysts, Managers and those in creative areas will find 
it easier to assert they are carrying on a business. 

 

If you are within IR35 

1. Take action to mitigate the worst effects of IR35 

2. Draw no salary at all in future. Keep the cash in your bank account until Month 12 
of each Tax year. However remember that you are not allowed to borrow money 
from your company! 

3. Arrange your pension affairs to take advantage of the higher contributions now 
permitted in conjunction with your higher salary level. 

4. Travel expenses – see Dawn Primarolo carelessly worded letter. She implies 
that the existing Expenses rules for employees will remain un-changed. This 
means you will still get full tax relief on travel to/from site so maximize your 
claims. 

5. Any expenses your client normally reimburses you for after invoicing them should 
in future be recovered personally from the client – for example a training course. 

 

Features of a non-IR35 Contract 

1. Start from the principle that you are self-employed not an employee. So before 
you start , think “am I really an employee?”  

2. Your company will be the principal in the contract not yourself personally. 

3. The contract will allow substitution so that in theory you could send someone of 
equal skills to yourself to fulfil the contract. 

4. What element of control is exercised over your duties – is it detailed or in outline 
only? How expert are your skills? 

5. Do you already have a track record of running contracts over the past year or 
two. 

6. The Contract must ensure there is no Mutuality of Obligations. No commitment 
exists to offer further work when the current contract is concluded 

 



 
 

Record-keeping of the nature of all work done will in future be important to be able to 
explain the reasons you are ‘self-employed’ when asked. At present it appears that 
a continuous string of contracts through one agency is likely to enmesh you in IR35. 
In the attached ‘guidance’ read Charlotte very carefully. She is likely to be a 
popular figure in future – are you a Charlotte contractor ? Charlotte illustrates 
the retrograde nature of IR35 – multiple short-term engagements will be 
encouraged, rather than seeing a major project through. The lawyers knew when 
they wrote the rules that most contracts last 9-18 months. 

Our Guernsey associates are considering carefully various mitigation schemes to 
reduce the tax penalty from IR35, but it is difficult to offer certainty through any of the 
schemes presently being touted. Sadly the schemes are only likely to be financially 
viable for greater than £5,000/mth. billings – ask for details. 

 

Please also note in the Primarolo letter her comments on training – But HMIT also 
alleges that “significant expenditure on training will be a pointer to self-employment” 
– so you spend/gamble a fortune on training yourself in Windows2010, and they then 
triumphantly deny you are outside IR35 so you then get a huge tax bill. 

In the FAQ notes at the end of this tome the Revenue explain that the annual tax bill 
on this notional income will be due 14 days after the 5th April. Helpfully they say they 
appreciate that not everyone can get figures calculated that quickly so they’ll only 
charge interest on late payments not penalties!! – we are under-whelmed by their 
generosity. 

As we commented when the rules were published – “all this mumbo-jumbo is 
needed because NIC is separate from Income Tax. It would be far simpler for the 
authorities to lay down a minimum level of PAYE salary they would wish to see in 
one-man company accounts, and not bother with a whole new rules regime and 
legislation” – but of course that would have meant lawyers not being paid huge fees 
by the Inland Revenue to write these new rules!! 

 



 
 

Nevertheless we still see (somewhat reduced) advantages to many of using 
particularly umbrella companies, but also one-man companies due to :- 

Ø Freedom to move from assignment to assignment without building up an 
unacceptable cv. 

Ø Income-balancing via dividends to ones esteemed partner to equalize 
taxable income may still be possible. Although the 5% expenses rule will 
apply for calculating the tax bill of the company, the net profit after tax can still 
be distributed as dividends to more than one individual 

Ø Still a better expenses deduction regime than an equivalent employee 

Ø As terms of engagement shift more contractors will escape the onerous rules 

Ø Clients will still see advantages to using freelancers due to our increasingly 
oppressive employment laws – they will pay for this flexibility 

Ø ‘Collateral income’ from being a tax agent – VAT/PAYE/CT/IT – their loot in 
your high-interest bank account 

 

 

 

CONTACTS 
Phone +44(0)1708 855275 

Fax  +44(0)1708 670068  
(or 01708 404508) 

e-mail abell@chartered.org 
post to :- 

5 Ardmore Road South Ockendon Essex RM15 5TH 
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YE YNLANDE RYVYNUE texte followeth:- 
 
PROVISION OF PERSONAL SERVICES THROUGH INTERMEDIARIES:  
 

Would the worker have been an employee if engaged directly by 
the client?  
 
A broad outline of the new rules was given in a Press release dated 23 September 1999.  They 
are intended to apply where a worker supplies his or her services to a client through an 
intermediary such as a service company or partnership. One of the central questions in deciding 
whether the new rules apply to an engagement is to establish whether the worker would have 
been an employee of the client if engaged directly. This article addresses this issue in detail. 
More details of the proposals can be found on the Inland Revenue website at 
http://www.inlandrevenue.gov.uk/ir35 
 
The Approach to be adopted 
Whether a worker would have been an employee if engaged directly by the client depends on a range of 
factors, set out in this article.  But the final decision is not reached by adding up the number of factors 
pointing towards employment and comparing that result with the number pointing towards self-
employment. The Courts have specifically rejected that approach. In Hall v Lorimer Mummery J made the 
following comment which was quoted with approval by Nolan LJ in the Court of Appeal: 

"In order to decide whether a person carries on business on his own account it is necessary to consider 
many different aspects of that person's work activity. This is not a mechanical exercise of running through 
a checklist to see whether they are present in, or absent from, a given situation. ... It is a matter of 
evaluation of the overall effect, which is not necessarily the same as the sum total of all the individual 
details. Not all details are of equal weight or importance in any given situation. The details may also vary 
in importance from one situation to another."  

When the detailed facts have been established the right approach is to stand back and look at the picture 
as a whole, to see if the overall effect is that of a person in business on his own account or a person 
working as an employee in somebody else's business. If the evidence is evenly balanced the intention of 
the parties may then decide the issue (Massey v Crown Life Insurance Co). 

 
Establishing the facts 
In deciding whether a worker would have been an employee if engaged directly by the client it is firstly 
necessary to establish the terms and conditions of the engagement. In a simple case involving one 
intermediary (e.g. where a worker works through a service company) these will normally be established 
mainly from the contract between the client and the intermediary. It is that contract that will usually reflect 
the terms that would have applied had the worker been engaged directly by the client. The contract may be 
written, oral or implied – or a mixture of all three. 

Having established the terms and conditions it is then necessary to consider any surrounding facts that 
may be relevant – e.g. whether the worker has other clients and a business organisation. In this context 
other contracts the company has under which the worker’s services are supplied and any business 
organisation of the company which is relevant to the supply of the worker’s services will be taken into 
account as relevant surrounding facts. 

 
Deciding employment status  
There is no statutory definition of "employment". However, the question of employment status 
has come before the Courts on numerous occasions. The approach taken by the Courts has been 
to identify factors which help to determine if a particular contract is a ‘contract of service’ 
(employment) or a ‘contract for services’ (self-employment). Relevant factors are: 
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Control - A worker will not be an employee unless there is a right to exercise ‘control’ over the 
worker. This may be a right to control ‘what’ work is done, ‘where’ or ‘when’ it is done or ‘how’ it is done. 
Actual control of this sort is not necessary – it the right of control that is important. 

Where a client has the right to determine ‘how’ the work is done this is a strong pointer to employment. 
But it is not an essential feature of employment – many ‘experts’ who are employees are not necessarily 
subject to such control (for example, ship’s captain, consultant brain surgeon, etc). 

Equally, a right to determine ‘what’ work is carried out is a strong pointer to employment. It will normally 
be a feature whenever a client needs a worker to undertake whatever tasks are required at any particular 
time or where the worker is required to work as part of a co-ordinated team. 

A working relationship which involves no control at all is unlikely to be an employment (Ready Mixed 
Concrete(South East) Ltd v Minister of Pensions and National Insurance(1968)2QB497). 

 
The right to get a substitute or helper to do the job – Personal service is an essential 
element of a contract of employment. A person who has the freedom to choose whether to do 
the job himself or hire somebody else to do it for him, or who can hire someone else to provide 
substantial help is probably self-employed (Australian Mutual Provident Society v 
Chaplin(1978)18ALR385 and Express and Echo Publications Ltd v Tanton (1999)IRLR 367). 
However, this must be viewed in the context of the arrangements overall. For example, a worker 
may choose to pay a helper to take phone messages and deal with invoicing and general book-
keeping work for the intermediary. But this would not be directly relevant when considering an 
engagement where the worker is engaged to lay bricks for a client. 
 
Provision of equipment - A self-employed contractor generally provides whatever equipment 
is needed to do the job (though in many trades, such as carpentry, it is common for employees, 
as well as self-employed workers, to provide their own hand tools). The provision of significant 
equipment (and/or materials) which are fundamental to the engagement is of particular 
importance. For example, where an IT consultant is engaged to undertake a specific piece of 
work and must work exclusively at home using the worker’s own computer equipment that will 
be a strong pointer to self-employment. But where a worker is provided with office space and 
computer equipment that points to employment. The fact that a worker might occasionally 
choose to do some of the work at home using his or her own computer does not change that 
(many employees do just that). (Ready Mixed Concrete (South East) Ltd v Minister of Pensions 
and National Insurance). 
 
Financial risk - An individual who risks his own money by, for example, buying assets needed 
for the job and bearing their running costs and paying for overheads and large quantities of 
materials, is almost certainly self-employed. Financial risk could also take the form of quoting a 
fixed price for a job, with the consequent risk of bearing the additional costs if the job overruns. 
Another example of a financial risk is where a skilled worker incurs significant amounts of 
expenditure on training to provide himself with a skill which he uses in subsequent engagements. 
This can be treated in the same way as investment in equipment to be used in a trade, as a 
pointer to self-employment, if there is a real risk that the investment would not be recovered 
from income from future engagements (Market Investigations Ltd v The Minister of Social 
Security (1968) 2QB173). 
 
Basis of payment - Employees tend to be paid a fixed wage or salary by the week or month 
and often qualify for additional payments such as overtime, long service bonus or profit share. 
Independent contractors, on the other hand, tend to be paid a fixed sum for a particular job. 
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Payment "by the piece" (where the worker is paid according to the amount of work actually 
done) or by commission can be a feature of both employment and self-employment. 
 
Opportunity to profit from sound management - A person whose profit or loss depends on 
his capacity to reduce overheads and organise his work effectively may well be self-employed 
(Market Investigations Ltd v The Minister of Social Security). People who are paid by the job 
will often be in this position. 
 
Part and parcel of the organisation – Establishing whether a person becomes ‘part and 
parcel’ of a client’s organisation can be a useful indicator in some situations. For example, 
someone taken on to manage a client’s staff will normally be seen as part and parcel of the 
client’s organisation and is likely to be an employee.   
 
Right of dismissal - A right to terminate an engagement by giving notice of a specified length is 
a common feature of employment. It is less common in a contract for services, which usually 
ends only on completion of the task, or if the terms of the contract are breached. 
 
Employee benefits - Employees are often entitled to sick pay, holiday pay, pensions, expenses 
and so on. However, the absence of those features does not necessarily mean that the worker is 
self-employed - especially in the case of short-term engagements where such payments would 
not normally feature. 
 
Length of engagement - Long periods working for one engager may be typical of an 
employment but are not conclusive. It is still necessary to consider all the terms and conditions of 
each engagement. Regular working for the same engager may indicate that there is a single and 
continuing contract of employment (Nethermere (St Neots) Ltd v Gardiner (1984)ICR612). 
Where an engagement is covered by a series of short contracts, or an initial short contract 
subsequently extended for a longer period, it is the length of the engagement that is relevant, 
rather than the length of each contract. 
 
Personal factors  - In deciding a person's employment status it may sometimes be necessary to 
take into account factors which are personal to the worker and which have little to do with the 
terms of the particular engagement being considered. For example, if a skilled worker works for 
a number of clients throughout the year and has a business-like approach to obtaining his 
engagements (perhaps involving expenditure on office accommodation, office equipment, etc) 
this will point towards self-employment (Hall v Lorimer 66TC349). Personal factors will usually 
carry less weight in the case of an unskilled worker, where other factors such as the high level 
of control exercised by the contractor are likely to be conclusive of employment. 
 
Intention - It is the reality of the relationship that matters. It is not enough to call a person "self-
employed" if all the terms and conditions of the engagement point towards employment. 
However, if other factors are neutral the intention of the parties will then be the decisive factor 
in deciding employment status (Massey v Crown Life Insurance Co (1978)ICR590). 
 
Revenue Guidance 
In most cases the question of whether a worker would have been an employee of the client if engaged 
directly will be obvious from a careful consideration of the terms and conditions of the engagement and 
the surrounding facts. However, where a worker is in doubt about whether an engagement would have 
been employment or self-employment then he may ask for an opinion from the Inland Revenue.  Full details 
of how to contact us can be found on our website at www.inlandrevenue.gov.uk/ir35 . In such cases a 
copy of the relevant contract setting out the full terms and conditions of the engagement will have to be 
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provided, together with details of any fact that he considers relevant to the status position. An opinion 
will only be given on signed contracts and not on draft agreements. 

 

The terms of contracts used by service company workers who obtain engagements 
through agencies tend to be of a standard form. Such contracts typically require the 
worker to work on the client’s premises, use the client’s equipment, work standard 
hours, be paid at an hourly rate and be subject to a high level of control. In such cases, 
the opinion of the IR about the engagement is likely to be that it would be 
employment.  

Where a worker is engaged on this type of contract for a period of one month or more, 
and cannot demonstrate a recent history of work including engagements which have 
the characteristics of self-employment (see the third example below) then we will say 
that the engagement would have been employment and therefore be covered by the 
new rules. Where the contract is for less than a month, then, although the engagement 
may still have been one of employment, the status position will be considered on a case 
by case basis.  

 
Examples 
 
The examples which follow illustrate the process for deciding whether an engagement is 
employment or self-employment. These examples are purely illustrative. They do not indicate the 
IR’s view of the employment status of particular groups of workers. The role of the IR is to 
provide advice and guidance about the employment status resulting from a given set of 
circumstances, not to impose any particular status. The terms and conditions of any engagement 
are entirely a matter for the parties involved. 
 
 
Example 1 – Gordon – an IT contractor 
working through his own service 
company 
 
FACTS 
 
Job description/Control 
 
Client is a large retail concern. The contract was 
obtained through an agency. The terms and 
conditions of the engagement are set out in the 
contracts between the client and the agency and 
the agency and Gordon’s company. 

Gordon works as part of a support team for the 
client’s payroll system. The team leader (another 
IT contractor) tells Gordon what work he is to 
carry out at any particular time (e.g. help-desk 
work, specific maintenance tasks, etc). 

The client has the right to tell Gordon ‘how’ the 
work should be carried out – although in practice 
such control is not normally necessary.   

Gordon must work a regular forty-hour week on 
the client’s premises. 

 
 
 
COMMENTS 
 
 
 
The fact that the engagement has been 
obtained through an agency has no bearing on 
whether Gordon would have been an 
employee or not  
 
 
  
The extensive right of control that exists here 
is a very strong pointer to employment. The 
more important features are the client’s ability 
to shift Gordon from task to task and to 
specify how the work should be done – but in 
addition the client can control where and 
when the work is carried out. 
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Payment basis/risk 
 
Gordon’s company is paid an hourly rate for 
Gordon’s services. Any extra hours worked 
(by mutual agreement) are paid at 1.5 times 
the normal hourly rate. The client makes 
payment monthly following submission of an 
invoice by the agency. Gordon’s service 
company invoices the agency.  
 
 
Holiday pay/sick pay 
 
No sick pay or holiday pay paid under the 
terms of the inter-company contract.  
 
 
 
 
 
Length of contract and personal factors  
 
• The contract is for six months. 
• Gordon uses a computer, telephone, fax, 

etc at home to seek and negotiate 
contracts for his company.  

• Gordon has worked through his company 
for two other clients in the last two and a 
half years – one for three months and 
one for two years. Prior to that he was a 
direct employee of another engager.  

 
Other factors  
 
• The company is contracted to supply 

Gordon to do the work personally 
• All equipment and materials are supplied 

by the client 
• Neither side can terminate the contract 

early. 
• There is no restriction imposed by the 

contract that prevents either Gordon or 
his company providing services to others 
during the engagement. 

• Both parties never intended Gordon to be 
an employee of the client. 

 
 
 
 
 
 
 
 
 
The company is paid an hourly rate for 
Gordon’s services and the only financial risk 
comes from invoicing. There is no opportunity 
to profit from sound management of the work 
covered by the contract. Overall this points to 
employment. 
 
 
 
 
The engagement runs for six months and 
holiday pay/sick pay might be expected had 
there been a direct engagement. But both 
parties see the actual company/client contract 
as a contract for services and this is probably 
why no such payments are made. A minor 
pointer to self-employment. 
 
 
 
 
Gordon’s company has a limited ‘business 
organisation’ consisting of an office and 
associated equipment at his home. This is a 
pointer to self-employment – but not an overly 
important one in the context of a six- month 
contract of this sort.  
 
 
 
 
 
) 
) Both point to employment 
) 
) 
Neutral factor (no right to terminate is 
common in engagements of this length – 
whether employment or self-employment) 
 
Mild pointer towards self-employment 
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Pointer to self employment, but will only be 
relevant if the other factors are neutral. 

Overall picture  
 
The engagement is fairly long term and there is an extensive right of control over Gordon. He must 
carry out the services personally. The client provides equipment and accommodation and there is no 
significant financial risk to the company.  

The only pointers to self-employment are the minimal financial risk (from invoicing), the ability to 
work for others (again, a minor point) and the existence of a business organisation/work for other 
clients. 

Standing back from the detail therefore the engagement is one which would have been an 
employment had it been direct between Gordon and the client. The common intention for self-
employment does not alter that. Whilst it would have proved decisive in a ‘borderline’ situation a 
review of other factors points strongly to employment here. The new rules would apply to the 
engagement.  

 

 
 
 

 
 
Example 2– Henry – a consultant 
engineer working through his own 
service company 
 
FACTS 
 
Job description/Control 
 
Client is a large manufacturing company. Under a 
previous contract Henry has undertaken a broad 
review of a 15 year old production line and 
established that significant improvements could 
be made to the line to increase productivity. 
Under the current contract Henry is to produce a 
further report with detailed and costed proposals 
on the improvements and how they might be 
carried out with minimum disruption to 
production. 

Henry has a free hand over how his work is 
carried out and when (although there is a deadline 
of three months for completion). However, Henry 
is required to keep the client fully informed about 
progress and the client can require Henry to 
modify proposals if any aspect seems unsuitable 
to them. 

 
Payment basis/risk/opportunity to profit 
 
Henry is paid £70 an hour but there is a 
ceiling of 300 hours on the work. If Henry 
takes longer than this he will only be paid 
extra if unforeseen difficulties arise or the 
client insists on unreasonable changes. If the 

 
 
 
COMMENTS 
 
 
 
A specific task has been agreed and the client 
cannot shift the worker to another task. Henry 
has the major say over how the work is 
carried out and when. The clients does have 
some right to ongoing control over the work in 
that regular reports are required and changes 
in Henry’s proposals can be sought. 
 
Overall, control is limited. 
 
  
  
 
 
 
 
 
 
 
 
Henry is being paid an hourly rate and there is 
no real prospect of his making a loss. 
Nevertheless he is subject to a ceiling and 
must complete the work in the time allowed 
for otherwise he will have to finish the work in 
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work takes less than 300 hours Henry is only 
paid for the hours worked. 
 
 
Holiday pay/sick pay 
 
No sick pay or holiday pay paid under the 
terms of the inter-company contract.  
 
Length of contract and personal factors  
 
• The contract has a deadline of 3 months. 
• Henry has worked through his company 

as an engineer for many years and it is 
accepted that the company is ‘in 
business’. The company has had many 
engagements similar to the current one 
and is generally engaged to provide an 
‘expert’ service by clients with little 
engineering expertise. 

 
• Henry has an office and computer at 

home which he uses for work 
extensively. 

 
Equipment 
 
Henry visits the client’s factory regularly to 
examine the production line and processes. 
The only significant equipment he uses is his 
own computer (to prepare the report). 70% 
of the work is done in his office. 
 
Other factors  
 
• Engagement cannot be terminated ‘early’ 

other than following a breach of contract 
 
• There is no restriction imposed by the 

contract that prevents either Henry or his 
company providing services to others 
during the engagement. 

 
• Both parties intend that the company is 

engaged to carry out the work and that 
Henry is not an employee of the client. 

   
 
 

his own time without further payment. This is 
a mild pointer to self-employment. 
 
 
 
 
Pointer to self-employment  
 
 
 
 
 
 
The company has a business organisation and 
many different clients. This is a significant 
pointer to self-employment.  
 
 
 
 
 
Significant and fundamental equipment is 
provided by the company as is office 
accommodation.  This points to self-
employment. 
 
 
 
 
 
 
 
 
 
Neutral factor (no right to terminate is 
common in engagements of this length – 
whether employment or self-employment 
 
Mild pointer towards self-employment 
 
 
 
Pointer to self employment, but will only be 
relevant if the other factors are neutral. 

Overall picture  
Henry is a skilled worker who has been engaged to carry out a specific task and control over him is 
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limited. He is paid based on an hourly rate but there is an over-riding limit within which the work 
agreed must be completed. There is a contract deadline of three months and the company has many 
other clients. Some important equipment is supplied by the company and the work is mainly carried 
out away from the client’s premises. 

 

 

Henry would have been self-employed if engaged directly by the client and the new rules will not 
apply.  Even if the contract had been expected to last for a longer period – say, nine months – the 
other factors would still have led to a conclusion of self-employment. 

 
 
 
Example 3 – Charlotte – an IT 
consultant working through her own 
service company 
 
FACTS 
 
Job description/Control 
 
Charlotte’s client for this engagement is a 
software company. She has been engaged for her 
programming skills to work on a specific project 
as part of a team developing a new piece of 
software. She works to the client’s project 
manager who allocates particular sub programs to 
Charlotte that she writes. The client expects the 
project to last for around three months.  

The manager specifies the way in which the sub-
program is to be structured and can require 
changes to be made to make the work fit in with 
other parts of the program as it is developed, to 
rectify overall design faults, etc. 

Charlotte works a set number of hours but actual 
working times are flexible in line with the 
company’s flexi-time arrangements for its 
employees. She is required to work at the client’s 
premises. 

 
 
Payment basis/risk/sick pay/holiday pay 
 
Charlotte is paid £3600 every four weeks in return 
for working a 40-hour week. Extra payments are 
made at the equivalent hourly rate for any 
additional hours agreed. 

Payment is made 14 days after the company has 
invoiced the client. 

No sick pay or holiday pay is paid  Under the 
contract Charlotte has with her company she is 
paid an on-going, but much lower, salary which 

 
 
 
COMMENTS 
 
 
 
 
 
There is an extensive right of control over 
Charlotte. The more important features are 
the client’s ability to shift Charlotte from task 
to task and to specify how the work should be 
done. In addition the client can control to 
some extent where and when the work is 
carried out. But control is not total. Charlotte 
is engaged to work on a specific project so 
cannot be told to work on something 
completely different – and she cannot be 
required to work elsewhere. Overall, this is a 
strong pointer to employment. 
  
 
 
 
 
 
 
 
 
It is the arrangements between the service 
company and the client that are important 
here. The company is paid the equivalent of a 
salary - with overtime payments – but no sick 
pay or holiday pay. Although the invoicing 
arrangements result in a small financial risk 
this is minor. Overall there is no significant 
financial risk and no opportunity to profit from 
sound management of the task.  This points to 
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includes provision for holiday pay and sick pay.   

 

 
 
 
Length of contract and personal factors  
 
• The contract is for 12 weeks – but there 

is provision for an extension if the project 
over-runs and all parties agree to the 
extension. 

• Charlotte does some work for another 
client at weekends and has worked for 
various clients in the past – always 
through her company and often through 
employment agencies. Her contracts 
have usually lasted for between one and 
three months. Most have been similar to 
this one but some have involved her in 
specific tasks for a fixed fee using her 
own equipment and working at home. 

• Charlotte has an office at home and a 
computer and other office equipment that 
is used for some of her other work. 
These contribute to her company’s 
business organisation – which she uses to 
obtain work, keep records, prepare 
invoices, etc. 

 

 
Other factors  
 
• The company is contracted to supply 

Charlotte to do the work personally 
• All equipment is supplied by the client 
• The engagement cannot be terminated 

‘early’ other than following a breach of 
contract 

• There is no restriction imposed by the 
contract that prevents either Charlotte or 
her company providing services to others 
during the engagement. 

• All parties intended that the 
company/client engagement would be 
self-employment. 

   
 
 

sound management of the task.  This points to 
employment. 
 
  
 
 
 
 
 
 
 
 
 
 
 
Charlotte and her company have a ‘business 
organisation’ – including an office and 
associated equipment based at Charlotte’s 
home. She has a variety of clients and all her 
contracts have been fairly short term.  
 
 
 
 
 
 
This is a strong pointer to self-employment. 
 
 
 
 
 
 
 
 
 
) 
) Both point to employment 
) 
Neutral factor (no right to terminate is 
common in engagements of this length – 
whether employment or self-employment) 
 
Pointer to self-employment.  
 
 
Pointer to self employment, but will only be 
relevant if the other factors are neutral. 
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Overall picture  
 
This is a borderline case.  On balance, given all the facts, Charlotte would have been self-
employed had she been engaged directly by the client. The new rules will not apply to the 
engagement. 
 
The following point towards self-employment: 
• existing business and a variety of different engagements, some of which would clearly 

count as self-employed if she had been engaged directly by her client.      
• overall business organisation (office and equipment at home, business like approach to 

obtaining engagements and carrying them out, etc).  Charlotte would clearly be 
regarded as being ‘in business on her own account’ for those engagements where she 
carried out of a specific task for a fixed fee using her own accommodation and 
equipment. 

• risk from invoicing 
• the lack of an exclusivity clause. 
 
Other factors point to employment: 
• There is fairly extensive control over Charlotte. The client can dictate ‘what’ work is 

carried out on the project and ‘how’ the work is done. But control is not total. Charlotte 
cannot be directed to work on another project or undertake some quite different work. 
Nor is there control in other areas (e.g. she subject to the clients normal staff 
rules/disciplinary procedures)  

• There is virtually no financial risk in the engagement and no opportunity to profit from 
sound management of the task 

• Charlotte must carry out the work herself 
• all equipment and accommodation is provided by the client. 
 
What can then have more significance is the extent to which the individual is dependant upon, or 
independent of, a particular paymaster for the financial exploitation of his or her talents (see Hall v 
Lorimer). The fact that Charlotte’s company is also engaged in contracts which involve carrying out 
a specific task for a fixed fee, using her own equipment, suggests that it is a genuine business and 
neither she nor her company rely on a single client for the exploitation of her talents. These factors 
balance the control and other employment factors that exist in this particular context and put the 
matter near the borderline where the mutual intention for self-employment becomes decisive. 

However, the overall picture would have been rather different had the engagement been longer. For 
example, had the engagement been for twelve months the ‘personal factors’ would have been far less 
significant and the employment pointers would have predominated. Just because a person has an 
established business does not automatically make them self-employed for all engagements (see Fall v 
Hitchin (49TC433) – also referred to in Hall v Lorimer). Also, if she had not also had contracts of a 
type which would clearly have fallen within the definition of self-employment, employment pointers 
would have dominated and the contract at issue would have been one of employment. The same 
could apply to shorter contracts.      
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 Training Expenses 

Underline

 

  

A Statement From The Paymaster General 

  

There have been suggestions, especially from IT and engineering consultants, that expenses for 
"work related training" should be an allowable deduction in the calculation of the minimum 
amount of tax and National Insurance Contributions that workers with service companies should 
pay, if their engagements meet the accepted definition of employment.  

Our intention is that workers in service companies should be in the same position as employees 
with regard to what help they can get with training they pay for themselves. At present 
employees can claim tax relief for certain costs of their own vocational training. This tax relief is 
being withdrawn when Individual Learning Accounts (ILAs) are launched next year. ILAs will 
introduce a range of discounts and grants for eligible learning. Anyone, including a service 
company worker, will be able to open an ILA. No deduction for training is therefore appropriate for 
service companies in calculating the minimum salary for tax and NIC purposes. 

I announced, on 23 September, that a 5% flat rate deduction for expenses would be allowed on 
top of all the other expenses, which will normally be available to an employee. This deduction 
will be available even where the worker is only involved in contracts which meet the definition of 
employment, and carries out no other business at all.  

The 5% deduction is in recognition that there are costs associated with running a service 
company. It is for the service company to decide how best to use the 5% deduction and that 
choice could be to provide for the worker’s training needs.  

[In addition to the 5% deduction, a deduction may be given for expenses paid by the service 
company which the worker would have been allowed to claim, under the normal Schedule E 
rules, if he were directly employed by his client. These are; broadly, certain travel expenses, 
other expenses wholly, exclusively and necessarily incurred in the performance of the duties of 
the relevant engagement, and certain specific items such as some professional subscriptions 
and premiums for professional indemnity insurance.] 

We believe that we have struck the correct balance. Our proposals ensure an even-handed 
approach with the expenses allowed to employees whilst the 5% deduction recognises that 
there are additional expenses in running a service company. 

   

Underline  
 

end 

 
 


